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Last month the Substance Abuse and 
Mental Health Services Administra-
tion (SAMHSA) released a “best prac-
tices” outline for recovery housing 
that is both an update of a previous 
guideline (see https://onlinelibrary.
wiley.com/doi/10.1002/adaw.32517) 
and a response to a White House 
order for the new guideline to 
exclude substance use disorder 
(SUD) treatment services. 

The White House order came 
within the appropriations law 
signed last December by President 
Joe Biden and includes a provision 
called “Developing Guidelines for 
States to Promote the Availability of 
High-Quality Recovery Housing.”

The guideline is intended to 
apply to states, governing bodies, 

Bottom Line…
Addiction treatment advocates 
consider last month’s ruling to vacate 
an appellate court decision against 
plan members in Wit v. United 
Behavioral Health to be an 
affirmation of  insurers’ responsibility 
to base coverage decisions on generally 
accepted standards of  care.

providers, recovery house operators, 
and others to reduce the incidence 
of overdose and promote long-term 
recovery from SUDs. 

Housing or having a home — 
described as “a stable and safe place 
to live” — is included in SAMHSA’s 
working definition of recovery.

‘Setting is the service’
The “setting is the service” when 

it comes to recovery housing, 

The latest ruling in the years-long 
legal battle surrounding United 
Behavioral Health’s (UBH) guide-
lines for determining substance use 
and mental health coverage repre-
sents a turnaround in plan mem-
bers’ favor, with some advocates 
thinking that it could set the stage 
for a remedy in the federal courts 

when insurers don’t follow generally 
accepted standards of care.

However, last month’s ruling also 
leaves several matters unanswered 
or unclear. The appellate panel’s 
decision that a lower court improp-
erly defined a plaintiff class based 
on a denial of benefits claim creates 
uncertainty over whether plaintiffs 
in the case will ultimately be able 
to have denied claims reprocessed.

A three-judge panel of the Ninth 
Circuit Court of Appeals on Aug. 
23 issued a ruling vacating a Janu-
ary 2023 opinion that UBH did not 
breach its fiduciary duty under the 
Employee Retirement Income Secu-
rity Act (ERISA) in its use of internally 
developed coverage guidelines. The 

See Wit page 7

Bottom Line…
SAMHSA new guideline on recovery 
housing emphasizes housing,  
de-emphasizes treatment, calls  
having a home recovery.

See Housing page 2

Advocates see positives in ruling in Wit 
case, but questions remain

SAMHSA issues new recovery housing 
guideline: “Peers” in charge
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according to the guideline. Recovery 
homes cultivate a “milieu” that is sup-
portive of recovery. Those recovery 
homes that focus on high-need pop-
ulations do need to add peer recov-
ery support services to “actively link 
residents to recovery or clinical ser-
vices in the community.”

Even though the guidelines explic-
itly are supposed to diverge from 
actual treatment, recovery housing is 
repeatedly cited as being helpful for 
individuals recently released from a 
residential inpatient treatment pro-
gram or criminal justice custody.

One sticking point may be the 
requirement for abstinence, although 
the SAMHSA guideline states that 
prescribed medications are allowed. 
There was a time when metha-
done and buprenorphine — and 
any controlled substance — was not 
allowed by recovery home residents 
(see https://onlinelibrary.wiley.com/
doi/10.1002/adaw.30486). That may 
still be the case, but SAMHSA does 
not recommend that as a policy. 

The history
In 2020, there were about 18,000 

recovery homes across the nation. 
Beginning in the mid-1800s, recov-
ery housing evolved and adapted, 
SAMHSA’s guideline noted. It con-
tinues to adapt, and now is called 
to meet the needs of the overdose 
epidemic. Funding from SAMH-
SA’s State Opioid Response grant 

program are being used to support 
persons living in recovery housing 
who are taking medications for opi-
oid use disorders (MOUD). 

The guideline features the 
National Alliance for Recovery Resi-
dences’ (NARR) four levels of hous-
ing, ranging from those that are run 
by peers to those that are clinical 
(see box on page 6).

Levels I, II, and III are all led and 
governed by residents. 

The levels
Level I: An example of level I is 

the Oxford Houses. According to a 
two-year follow-up, individuals dis-
charged from residential treatment 
to an Oxford House compared with 
those discharged to “standard con-
tinuing care” showed lower sub-
stance use rates (31.3% vs. 64.8%), 
significantly higher monthly income 
($989.40 vs. $440.00), and significantly 
lower incarceration rates (3% vs. 9%). 

Level II: An example of level II is 
California Sober Living. An 18-month 
follow-up showed that residents had 
improvements in abstinence and 
general mental health, as well as a 
decrease in criminal justice involve-
ment. These benefits were regard-
less of referral sources. This level is an 
example of an “underutilized modal-
ity” according to the guideline, which 
somewhat unfortunately uses the word 
“clean” to describe recovery (people 
who use drugs are not “dirty”). This 
level of a sober living home is helpful 
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to “individuals completing residential 
treatment, engaging in outpatient pro-
grams, leaving incarceration, or seek-
ing alternatives to formal treatment,” 
according to the guideline.

Level III: At level III, recovery 
homes offer “nonclinical support 
services” that are “often delivered by 
certified peer specialists or recovery 
coaches” in the houses themselves, 
according to the guideline. Peer 
support specialists, peer coaches, 
or peer workers  (SAMHSA lumps 
these all together although exactly 
what they are is still unclear) pro-
vide the elements to support recov-
ery. Despite vagueness in definition, 
these peers “are fully endorsed by 
SAMHSA as integral components of 
recovery housing.” By definition, all 
of the residents are peers, as they all 
are there for former SUDs.

Level IV: Only level IV — delin-
eated as Therapeutic Communities 
(TCs) in the guideline — include 
clinical services, which are combined 
with “social model recovery.” Sadly, 
TCs fell out of favor in the past 20 
years, as ADAW has reported. How-
ever, now that housing needs and 
long-term treatment for the severe 
types of SUDs patients present with 
are coming to the forefront, the need 
for TCs is being recognized. 

“Historically, there have been 
concerns among policymakers and 
funders about the variability in qual-
ity among residences and about their 
operations,” the guideline states. 

Housing from page 1
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“However, there are best practices to 
assist state and federal policymakers 
in understanding and defining what 
comprises safe, effective, and legal 
recovery housing.”

“Recovery takes many pathways. 
Recovery Housing is a huge support 
to the recovery movement,” Patricia 
Clay of Therapeutic Communities of 
America told ADAW last week. “Best 
outcomes include health, housing 
and substance use disorder treat-
ment. Thanks to SAMHSA for high-
lighting the important role that TCs 
play in the recovery movement.”

Best practices
The SAMHSA guideline describes 

11 “best practices” that can help 
improve recovery housing. 

“SAMHSA recommends that recov-
ery house operators, stakeholders, 
and states and jurisdictions use these 
best practices as a guide when enact-
ing policies and designing programs to 
provide the greatest support for recov-
ery, safety, and quality of life for indi-
viduals living in recovery housing.”

Best Practice 1: Be recovery-centered. 
For recovery housing to be recov-

ery-centered, the housing should 
embrace all aspects of SAMHSA’s def-
inition of recovery. That’s a lot more 
than just abstinence from drugs and 
alcohol. SAMHSA has defined recov-
ery as a process of change through 
which individuals improve their health 
and wellness, live a self-directed life, 
and strive to reach their full poten-
tial. This includes addressing an indi-
vidual’s medical health; mental health; 
occupational, family, legal, and social 
needs; including safe and stable hous-
ing. SAMHSA recommends that recov-
ery housing promotes the four major 
dimensions that support a life in 
recovery (see box). 

Best Practice 2: Promote person-
centered, individualized and strengths-
based approaches. 

Recovery housing should ensure 
that an individual’s strengths, needs, 
preferences and goals are at the cen-
ter of decision-making. Individuals 

who want to move into a recovery 
home apply and go through an inter-
view process where both parties can 
determine whether moving in is the 
right choice or fit. Individuals should 
have the choice to live in a recov-
ery house or room that aligns with 
their gender identity. SAMHSA rec-
ommends that all decisions be pred-
icated upon the individual’s need and 
level of support for housing while bal-
ancing individual choice and person-
centered recovery goals as the driving 
factor. Recovery housing should 
adopt formal person- centered plan-
ning approaches to accurately gauge 
each prospective resident according 
to their unique needs, strengths, pref-
erences, challenges, and current inter-
nal and external resources to sustain 
recovery. Resident placement should 
be predicated upon individual needs, 
goals and choices. Individuals are 
often referred to a recovery home. 
Whether the referent is a licensed cli-
nician, concerned family member, 

criminal justice professional or other 
community partner, it is important to 
know and consider the potential res-
ident’s unique situation before mak-
ing impactful decisions regarding the 
recovery housing program (see box 
about questions to ask). 

Best Practice 3: Incorporate the prin-
ciples of the social model approach. 

Recovery housing should incor-
porate the principles of the social 
Model Approach. The social model 
of recovery advances a culture of 
recovery that: 

• Emphasizes social and inter-
personal aspects of recovery 
by the teaching and practice 
of accountability, grace, and 
responsibility. 

• Values experiential knowledge. 
• Promotes peer-to-peer con-

nections and mutual aid. 
• Creates an atmosphere 

in which residents are 
Continues on page 4

SAMHSA’s four dimensions supporting a life in recovery

Health–recovery housing is where people learn to create a life in recovery, 
overcoming or managing their substance use — for example, abstaining from 
the use of alcohol, illicit drugs, and non-prescribed medications and making 
informed, healthy choices that support their physical and emotional well-being. 

Home–recovery housing provides residents a stable and safe place to live. 
Persons with substance use issues often return from treatment and institu-
tions to living environments that enable addictive lifestyles. Secure housing 
is an important component of recovery and has proven to promote success-
ful recovery outcomes. 

Purpose–recovery homes promote meaningful daily activities, typically requir-
ing residents to work, go to school, and/or volunteer. Longitudinal research 
reveals that persons who live in recovery housing have higher monthly income 
and employment. Moreover, recovery housing creates a functionally equivalent 
family within the household where residents share mutual aid, reciprocal 
responsibilities, chores and leadership and/or governance roles. 

Community–Using the social model of recovery principles, recovery housing 
cultivates family like relationships and social networks that provide support, 
friendship and hope. The support of the community is a critical aspect in 
achieving and sustaining recovery. A support network of friends and family, 
peers with lived experience, trained recovery housing staff and access to 
community resources are essential to helping people achieve sustained recovery. 
Community, camaraderie, empathy and guidance are necessary ingredients in 
helping someone remain on track as they navigate a healthy lifestyle.

http://www.wileyonlinelibrary.com
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encouraged to participate 
in their chosen pathway to 
recovery. 

• Provides a sober, supportive 
environment. 

• Has recovery as the common 
bond. 

• Promotes peer-to-peer rather 
than practitioner-client rela-
tionships and replaces the 
concept of a treatment plan 
with recovery plans. 

Best Practice 4: Promote equity and 
ensure cultural competence. 

Recovery housing should pro-
mote equity and ensure operators 
have competence in serving individ-
uals from all relevant underserved 
populations. Substance use disorder 
does not discriminate along racial, 
cultural, sexual orientation, gen-
der (including gender identity), dis-
ability, age or socioeconomic lines. 
Recovery housing operators support 
diverse populations and should be 
responsive and respectful of health 
beliefs and practices, and of the cul-
tural and linguistic needs of each 
resident. Recovery houses are pred-
icated on peer-to-peer relation-
ships that support the restoration 
of healthy relationships. Recovery 
housing is grounded on the social 
model of recovery that emphasizes 
a strong sense of community, which 
requires recovery housing staff and 
operators to ensure a culturally com-
petent living environment. 

Best Practice 5: Ensure quality, 
integrity, resident safety and reject 
patient brokering. 

Recovery housing should ensure 
quality, integrity, and resident safety 
and not engage in any patient bro-
kering. SAMHSA recommends that all 
recovery residences adhere to ethical 
principles that place resident safety 
as the chief priority. Unethical recov-
ery housing practices place both the 
residents and communities at risk 
and prioritize financial gain over resi-
dent safety and recovery. Patient bro-
kering is one of the more significant, 

life-threatening forms of health care/
treatment fraud occurring across both 
recovery housing and clinical treat-
ment programs. It is an illegal prac-
tice used by some programs to pay a 
third party to procure patients and/
or residents for them (see https://
onlinelibrary.wiley.com/doi/10.1002/
adaw.30693). A broker often refers a 
person with an SUD to an unethical 
treatment center or recovery house 
for a financial fee or some other 
valuable kickback. For example, the 
patient/resident, who is already in 
recovery after completing treatment 
or in a recovery housing program, 
is enticed through financial induce-
ments and/or free drugs to resume 
use by the brokering agent, who then 
refers this person back to treatment 
and then the recovery housing facil-
ity for a kickback. Patient brokering 
has several consequences that are 
detrimental to both the resident and 
community. These include: 

• Decreased quality of care; 
• Higher overdose rates; 
• Incentives to keep residents in 

active use; 
• Hesitance by family to send 

loved ones to treatment; 
• “Not in My Backyard” 

(NIMBY) attitudes; 
• Monetary consequences for 

ethical providers (e.g., ‘losing’ 
residents to unethical provid-
ers due to inducements); and

• Increased rates for many 
insurance plans, and oth-
ers pulling out of certain state 
marketplaces.

In 2022, the United States Depart-
ment of Justice successfully pros-
ecuted a doctor for a $110 million 
addiction treatment fraud scheme 
(see https://onlinelibrary.wiley.com/
doi/10.1002/adaw.32858).

SAMHSA recommends that recov-
ery housing operators: (1) be aware 
of the existence of these types of 
practices; (2) report these practices 
to law enforcement or other govern-
ing and accrediting entities; and (3) 
avoid working or partnering with 
programs that do not keep resident 
safety and wellness as their priority. 

Best Practice 6: Integrate co-occur-
ring and trauma-informed approaches. 

SAMHSA recommends that all 
recovery housing programs have 
policies, procedures, and leadership 
or staffing plans that reflect the prev-
alence of co-occurring mental health 
conditions and trauma amongst per-
sons with substance use issues. Fur-
ther, SAMHSA recommends that 
recovery residences incorporate 
trauma-informed approaches and 
practices that avoid re-traumatizing 
those seeking help. 

Best Practice 7: Establish a clear 
operational definition. 

Recovery houses are safe, 
healthy, family like substance-free 
living environments that support 
individuals in recovery from addic-
tion. While recovery residences 
vary widely in structure, all are cen-
tered on a peer support connection 
to services that promote long-term 
recovery. All recovery housing 
approaches are characterized by 
alcohol- and drug-free living envi-
ronments that are grounded in the 
social model of recovery, but they 
can differ in their governance or 
staffing models, as well as whether 
they offer additional supports and 
services. As such, recovery housing 
can range along a continuum of four 
levels described by the NARR: peer-
run houses (level I), homes (level 
II), supervised housing (level III), 
and residential treatment housing 
(level IV). 

Best Practice 8: Establish and share 
written policies, procedures and resi-
dent expectations. 

Recovery residences should have 
clearly written and easy to read poli-
cies, procedures and resident expec-
tations. To avoid ambiguity, SAMHSA 
recommends that standards or 
guidelines are clearly explained 
and provided in writing to each 
new resident by a house staff mem-
ber or designated senior peer at the 
time of orientation. It is also advis-
able for recovery homes to estab-
lish a resident handbook to help 

Continued from page 3
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ease transition and ensure under-
standing of the recovery house rules 
and for residents to be informed of 
their rights. Resident rights should 
include the following: 

• Freedom from abuse and 
neglect;

• Freedom from forced or 
coerced labor;

• Privacy of physical health and 
behavioral health records; 
Freedom to manage their own 
finances;

• Freedom to have family 
supports;

• Freedom from unethical 
patient brokers; and

• A process to submit and 
resolve grievances. 

Each resident should sign the 
documents to verify understand-
ing. The recovery housing operators 
should ensure proper and safe stor-
age of these signed documents, and 
residents should be given a copy for 
future reference. An orientation pro-
cess should accompany the commu-
nication of these procedures. 

Best Practice 9: Importance of 
certification. 

SAMHSA recommends recovery 
housing entities be certified. Cer-
tification is one noted remedy to 
address unethical and illegal prac-
tices in recovery housing. NARR has 
developed the most widely refer-
enced national standards to ensure 
well-operated, ethical, and support-
ive recovery housing. There are 30 
state affiliate organizations that have 
adopted the NARR standards, and as 
of 2023, nine states are in develop-
ment. NARR and these organizations 
collectively support over 25,000 peo-
ple in addiction recovery who are 
living in over 2,500 certified recov-
ery residences throughout the United 
States. Oxford House has its own cer-
tification/chartering process that has 
been in effect for over 48 years. 

Certification of recovery houses 
ensures that the home meets orga-
nizational, fiscal, operational, prop-
erty and recovery support standards. 

Questions to ask and other aspects of the  
admissions process
Providers and state governing agencies, including law enforcement, are often 
important referral sources to recovery housing programs. It is necessary for 
these entities to be well versed about each prospective program prior to 
referring an individual. Relevant information to be considered along with 
the individual in determining the most appropriate settings includes: 

Certified to national standards — Does the recovery home operate in accor-
dance with national standards as evidenced by a current certification or charter? 

House culture — To what degree does the house promote healthy behav-
iors, requirement of a recovery maintenance program, and a living environ-
ment that supports recovery? 

Level of support — For residents with higher needs, does the residence 
offer ancillary recovery support (e.g., peer-specialist services), life skills 
development, and/or referral to clinical services? 

Geographic area — Is the neighborhood or external surrounding environ-
ment of the recovery house safe and is there public transportation easily 
accessible? 

Living environment — What are the physical characteristics of the recovery 
housing program, such as health and safety, number of occupants, accessi-
bility to people with disabilities, etc.? 

Current residents — Are they welcoming? Committed to recovery? Employ-
ment status? Is there a clear overall community structure including delega-
tion of responsibilities? 

Medication(s) — Does the operator and house leadership or staff support 
the use of medications for mental health conditions or SUD? Are adequate 
diversion risk management policies and procedures in place? Is medication-
assisted recovery embraced and elevated in the recovery house’s culture and 
leadership? Does mutual aid support in the household, alumni, or surround-
ing community embrace the use of medication(s)? 

Staff training and professionalism — For higher levels of support, what is 
the level of training and professionalism of direct support staff (e.g., co-
occurring disorders, trauma-informed crisis interventions, etc.)? NOTE: Level I 
recovery housing programs, including Oxford Houses, are entirely peer-run 
and many level II recovery housing programs are monitored by a senior 
resident. Level I recovery housing programs do not have professionally 
trained staff on site by design. 

Ethics — Has the business been cited for unethical business practices, 
including fraud and/or abuse of residents? 

Rights protection — Are the residents informed of their rights? Is there a 
clear policy for addressing complaints and grievances including local or state 
ombudsman services? 

Cost — Are resident costs and fees reasonable?

Recurrence of use policy — Are there adequate and clear policies sur-
rounding instances when residents experience a recurrence of use? 

FDA-approved overdose reversal medication — Is there the availability of 
opioid-overdose reversal drugs such as naloxone? 

Continues on page 6
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Best Practice 10: Promote the use of 
evidence-based practices.

There are several evidence-based 
practices that complement the effec-
tiveness of recovery housing, includ-
ing outpatient treatment, medications 
prescribed to treat mental health 
and SUDs and urinalysis. Recov-
ery housing that meets nationally 
recognized standards (e.g., Oxford 
House Inc. and NARR) are evidence-
based practices as summarized ear-
lier. Many residents stay in recovery 
housing during and/or after outpa-
tient treatment, with self-determined 
residency lasting for several months 
to years. SAMHSA recommends that 
recovery housing providers offer 
resources to help residents access 
and remain in outpatient treatment. 
SAMHSA recommends that recov-
ery housing operators not have any 
barriers or restrictions for residents 
to use prescribed medications for 
behavioral or physical health condi-
tions. Medications for substance use 
and mental health disorders can be 
lifesaving. This includes the use of 
the federal Food and Drug Adminis-
tration (FDA)-approved medications 
for alcohol use and/or opioid use 
disorders — including buprenor-
phine, methadone and naltrexone. 
Medication therapy in conjunction 
with counseling, behavioral ther-
apies, and community recovery 

Continued from page 5

Summary of National Alliance for Recovery Residences’ Levels of Support

NAAR Level Typical Residency On-site Staffing Governance On-site Supports

Level 1 (e.g., 
Oxford Houses)

Self-identifies as in recovery, 
some long-term, with peer-
community accountability

No on-site paid staff, peer to 
peer support

Democratically run On-site peer support and off-site mutual support 
groups and, as needed, outside clinical services

Level 2 (e.g, sober 
living homes)

Stable recovery but wish 
to have a more structured, 
peeraccountable and 
supportive living environment

Resident house manager(s) 
often compensated by free or 
reduced fees

Residents participate in 
governance in concert with 
staff/recovery residence 
operator

Community/ house meetings, peer recovery 
supports including “buddy systems,” outside mutual 
support groups and clinical services are available 
and encouraged

Level 3 Those who wish to have 
a moderately structured 
daily schedule and life skills 
supports

Paid house manager, 
administrative support, 
certified peer recovery support 
service provider

Resident participation varies; 
senior residents participate 
in residence management 
decisions; depending on the 
state, may be licensed; peer 
recovery support staff are 
supervised

Community/ house meetings, peer recovery
supports including “buddy systems.” Linked with 
mutual support groups and clinical services in the 
community, peer or professional life skills training 
on-site, peer recovery support services

Level 4 (e.g., 
therapeutic 
community)

Require clinical oversight or 
monitoring, stays in these 
settings are typically briefer 
than in other levels

Paid, licensed/ credentialed 
staff and administrative 
support

Resident participation varies, 
organization authority 
hierarchy, clinical supervision

On-site clinical services, on-site mutual support 
group meetings, life skills training, peer recovery 
support services

Source: SAMHSA

support services provide a whole-
individual approach to the treat-
ment of SUDs. Since most recovery 
homes do not have direct support 
staff, diversion risk management can 
look different across different recov-
ery homes and levels of support. 
The following strategies are recom-
mended when appropriate: 

• Utilizing medication lock 
boxes; 

• Ensuring that residents and 
staff are properly trained on 
the medication policy and 
procedures; 

• Conducting medication 
counts with residents and staff 
present; 

• Using 42 CFR Part 2 and 
HIPAA-approved communica-
tion between recovery house 
staff and clinical teams;

• Providing proper documenta-
tion regarding medication; 

• Facilitating open discussion of 
medication use (e.g., groups, 
triggers, etc.); and 

• Knowing daily dosing at 
licensed facilities when 
applicable.

SAMHSA recommends drug test-
ing. To maintain alcohol- and illicit-
drug-free environments, SAMHSA 
recommends urinalysis testing if 
someone in the home may be sus-
pected of using alcohol and/or 
drugs and the environment becomes 

unsafe to other residents. This may 
also be necessary for individuals 
involved in the criminal justice sys-
tem or other institutions. However, 
nonclinical recovery housing pro-
grams are not able to bill third-party 
payers for these services. 

Best Practice 11: Evaluate program 
effectiveness.

SAMHSA recommends that recov-
ery housing operators properly 
assess how each program performs 
in the delivery of quality recovery 
housing. 

SAMHSA recognizes that program 
evaluation may occur at varying lev-
els depending on the size and scope 
of the recovery housing program 
and recommends collecting data on 
measures such as sustained recov-
ery, employment, criminal justice 
involvement, transition to perma-
nent housing and social connect-
edness. This data would greatly 
assist the recovery home in gaug-
ing the effectiveness of services pro-
vided and would also enable these 
entities to utilize data to support 
requests for state and federal fund-
ing. In addition, SAMHSA recom-
mends resident satisfaction surveys, 
which can be a valuable indicator 
as to the overall performance of the 
recovery housing facility and thus 
lead to program modification as 
necessary.  •
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ruling last January had reversed a 
U.S. District Court judgment in plan 
members’ favor in 2019, following a 
bench trial in 2017.

Under this latest action, the 
appellate panel has essentially 
revived plaintiffs’ fiduciary duty 
claim in the Wit v. United Behav-
ioral Health class action lawsuit, 
and has remanded for District Court 
review the question of whether that 
claim is subject to health’ plans 
internal appeals (“administrative 
exhaustion”) requirements, and, if 
so, whether plan members satisfied 
those requirements before bring-
ing the lawsuit. But the ruling also 
reverses the District Court’s certifi-
cation of plaintiffs’ denial of bene-
fits claim as a class action.

The final outcome of this case 
therefore remains unknown. But 
treatment providers and advocates 
see this latest ruling as potentially 
leading to a judicial remedy when 
administrators of ERISA-governed 
plans use coverage guidelines 
designed mainly to deny care.

“This signals the potential for 
an obligation not previously estab-
lished in law,” Marvin Ventrell, J.D., 
president and CEO of the National 
Association of Addiction Treatment 
Providers (NAATP), told ADAW. “If 
I’m in executive leadership at a 
payer organization, I’m paying very 
close attention to this.”

Of concern for the actual plain-
tiffs in Wit, however, is that “The 
relief we want for all these people 
does not appear to be available,” 
Ellen Weber, senior vice president 
for health initiatives at the Legal 
Action Center, told ADAW. “The 
only way to save the remedy is to 
have the [denial of benefits] claim 
live on.”

States’ involvement
In his communication to NAATP 

member provider organizations 
concerning this latest ruling, Ven-
trell thanked the attorneys general 
of Illinois, Connecticut and Rhode 
Island for informing the appellate 

that happening at this time, a strong 
judicial remedy appears to be plan 
members’ best hope, Kent said.

“The notion that there might be 
a pathway under ERISA when an 
insurer is not following any clini-
cal standard of care is really impor-
tant,” he said.

In last month’s ruling, the same 
appellate panel that issued last Jan-
uary’s ruling decided that the Dis-
trict Court did not err in certify-
ing plaintiff classes to pursue the 
fiduciary duty claim. The plain-
tiffs had alleged that UBH admin-
istered their plans in its own finan-
cial self-interest and in conflict with 
plan terms. “Their alleged harm 
further includes the risk that their 
claims will be administered under 
a set of guidelines that impermissi-
bly narrows the scope of their ben-
efits and also includes the present 
harm of not knowing the scope of 
the coverage their plans provide,” 
the appellate panel wrote.

“This decision affirms that plans 
have to conform to contract stan-
dards,” Weber said.

However, the panel also ruled 
that the District Court did err in 
its certification of plaintiffs’ denial 
of benefits claims as class actions, 
because the classes were not lim-
ited to those whose denials were 
based on challenged provisions of 
UBH’s coverage guidelines. The 
court pointed to evidence pre-
sented by UBH that some of these 
claims had been denied for rea-
sons independent of its coverage 
guidelines.

The panel wrote that “UBH’s 
interpretation that the plans do not 
require coverage for all care consis-
tent with [generally accepted stan-
dards of care] does not conflict with 
the plain language of the plans.” It 
reversed the District Court’s judg-
ment that UBH wrongly denied 
benefits “to the extent the District 
Court concluded the plans require 
coverage for all care consistent 
with [generally accepted standards 
of care].”

Continues on page 8

Wit from page 1

court through legal briefs that if 
the reversal of the original Dis-
trict Court ruling were allowed 
to stand, it would have damaging 
consequences for efforts to com-
bat the opioid epidemic. These 
states are among those in which 
legislators have mandated use of 
widely accepted standards such as 
the American Society of Addiction 
Medicine (ASAM) Criteria in cover-
age determinations for substance 
use treatment.

Rob Kent, president of Kent 
Strategic Advisors, recalled sim-
ilar actions at the state level in 
New York when he served as gen-
eral counsel at the state’s Office of 
Addiction Services and Supports. 
Kent told ADAW that when agency 
officials had the opportunity to 
review payers’ coverage determina-
tion guidelines, they found a laun-
dry list of items with no relation-
ship to true clinical standards.

Payers were using standards such 
as “fail first in outpatient treatment,” 
or “not motivated to get better,” to 
justify denials of needed care, Kent 
said. “We didn’t feel they were an 
honest broker,” he said of insurers.

This led the state to bar use of 
prior authorization practices and 
other restrictive managed care 
policies, Kent said, but officials 
remained frustrated because these 
changes would apply to less than 
half of the state’s health plans (those 
not covered by ERISA). As a result, 
advocates have been left to wait 
for Congress to take similar action 
protecting members in ERISA-gov-
erned plans. But with no sign of 

“This decision 
affirms that plans 
have to conform  

to contract 
standards.”

Ellen Weber, LAC
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In case you haven’t heard…
It may be just a political ploy but reports that the White House wants to 
de-schedule marijuana quickly came under scrutiny by Kevin Sabet of Smart 
Approaches to Marijuana (SAM). “While under [the Department of Health and 
Human Services] HHS’s recommendation marijuana would remain illegal under 
federal law, the move flies in the face of science, reeks of politics, and would 
allow the industry to deduct business, promotional, and other expenses, like 
ads promoting kid-friendly THC-flavored gummies and candies by repealing 
Section 280E of the tax code. The addiction profiteers who have been exposed 
for lying about marijuana’s physical, mental and economic impacts, are 
desperately looking for legitimacy in the wake of mounting evidence [that] 
their products are harming millions of Americans. It is regrettable that the 
Department of Health and Human Services’ move now appears to be a nod to 
those monied interests.” And even Yasmin Hurd, Ph.D., whose work on 
marijuana research has often placed her in a difficult balancing act, came out 
strongly to state that marijuana is not good for the developing brain. “I feel 
frustrated that people are willing to sacrifice kids and young people for their 
quote-unquote right to get high,” she told Science Daily this summer. 

History of case
This is the fourth key opinion 

issued in a case that many observ-
ers see as pivotal to delineating the 
rights of health plan members with 
substance use and mental health 
disorders and the obligations of 
plan administrators. In the three 
previous rulings:

• U.S. District Court Chief Magis-
trate Judge Joseph C. Spero in 
2019 issued a strongly worded 
ruling in which he concluded 
that UBH had adopted unrea-
sonable coverage guidelines 
that were not in keeping with 
generally accepted standards 
of care, and that the insurer 
had issued arbitrary denials of 
benefits based on the flawed 
guidelines (see “Ruling against 
UBH in class action resonates 
within treatment community,” 
ADAW, Aug. 5, 2019; https://
doi.org/10.1002/adaw.32445). 
Spero in 2020 directed UBH 
to implement new guidelines 
(including use of the ASAM 
Criteria for substance use treat-
ment) and ordered that 50,000 
denied claims be reprocessed 
under the guidelines. He also 
appointed a special master to 
oversee UBH’s compliance for 
10 years.

• A three-judge panel of the U.S. 
Court of Appeals for the Ninth 
Circuit in March 2022 sided 
with UBH in its appeal of Spe-
ro’s ruling, issuing a decision 
short on specifics but suggest-
ing that the District Court had 
misapplied a standard of review 
of UBH’s authority to interpret 
the terms of the health plans it 
manages (see “Advocates fear 
implications of reversal of Wit 
decision for plans’ coverage,” 
ADAW, April 4, 2022; https://
doi.org/10.1002/adaw.33392).

• The appellate panel in Janu-
ary 2023 reversed the original 
District Court ruling that UBH 
had wrongfully denied ben-
efits to plan members. The 

Continued from page 7

panel appeared to give UBH 
the authority to develop cover-
age guidelines without regard 
to whether they are consis-
tent with generally accepted 
standards of care (see “Appel-
late court overturns judgment 
for health plan members in 
Wit case,” ADAW, Feb. 13, 
2023; https://doi.org/10.1002/
adaw.33689).

Last month’s appellate panel rul-
ing vacates the January opinion. 
Ventrell said he believes the judges 
might have been persuaded by argu-
ments that mass denials of benefits 
based on flawed standards can place 

many individuals at high risk during 
an opioid crisis and post-pandemic. 
“Environmental conditions impact 
courts’ decisions,” he said.

Kent said managed care com-
panies would be better served, 
including from a financial stand-
point, if they offered neces-
sary treatment when needed and 
ensured a transition to effective 
follow-up care. This would end 
up lowering the costs of emer-
gency care and repeat treatments 
over the long run. “They spend too 
much time creating their own tools 
that are basically set up to deny, 
deny,” he said of payers.•

Coming up…
“Liberating methadone” will be held September 21-22 at NYU Langone in New 
York City; it is sponsored by the Urban  Survivors Union and Pew. For more 
information, go to https://www.liberatemethadone.org/home

The NAADAC annual conference will be held October 6-12 in Denver, Colorado. 
For more information, go to https://www.naadac.org/annualconference

AMERSA’s annual conference will be held November 2-4 in Washington, DC. 
For more information, go to https://amersa.org/2023-conference/

The American Academy of Addiction Psychiatry annual symposium will be 
held December 7-10 in San Diego. For more information, go to https://www.
aaap.org/training-events/annual-meeting/2023-annual-meeting/

The 2024 AATOD conference will be held May 18-22 in Las Vegas. For more 
information, go to https://aatod.eventscribe.net/
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